SERVED: July 14, 1993
NTSB Order No. EA-3926

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 28th day of June, 1993

JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11302
V.

NASEEM N. SALI BA,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

This case stens froma July 26, 1990 order in which the
Adm ni strat or suspended respondent’'s private pilot certificate
for 30 days for alleged violations of sections 61.3(e) (1),
91.105(a) and 91.9 of the Federal Aviation Regulations ("FAR "

14 CF.R), in connection with a flight occurring on July 11,
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1989.' In the Adnministrator's order of suspension (which served

'FAR 88 91.105(a) and 91.9, which have since been amended
and recodified as 88 91.155(a) and 91.13(a), respectively, read:

"8 91.105 Basic VFR weather m ni muns.

(a) Except as provided for in 88 91.105(b) [which applies to
helicopter flights and night flights by airplanes in an airport
traffic pattern within 1/2 mle of a runway] and 91. 107 [which
sets forth special VFR weather m nimuns applicabl e when proper
clearance is given by air traffic control (ATC)], no person may
operate an aircraft under VFR when the flight visibility is |ess,
or the distance fromthe clouds is |less than that prescribed for

the corresponding altitude in the follow ng table:
AARAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
_Atitude . 3Flight VISIbI|Ity3_“ Di stance from cl ouds

1,200 feet or |ess above the 3 3
surface- - 3 3
3 3
Wthin controlled airspace....33 statute miles..3 500 feet bel ow
3 3 1,000 feet above.
3 3 2,000 feet horizontal
Qutside controlled 3 3
ai r space: 3 3
Day: (except as provided in 3 3
section 91.105(b)).......... 3] statute nmile...3 Cl ear of clouds.
3 3
Ni ght: (except as provided 3 3
in section 91.105(b))....... 33 statute mles..3 500 feet bel ow.
3 2 1,000 feet above.
B2 2,000 feet horizontal oo
Mre than 1,200 feet above the 3 3
surface but less than 10, 000 3 3
feet MSL-- 3 3
3 3
Wthin controlled airspace....33 statute nmiles..3 500 feet bel ow
3 3 1,000 feet above.
3 3 2,000 feet horizontal
3 3
Qutside controlled airspace: = 3
Day. .......cooiiiiiiiii 3] statute nmile...3 500 feet bel ow
3 3 1,000 feet above.
3 3 2,000 feet horizontal
3 3
Night....................... 33 statute nmiles..3 500 feet bel ow
3 3 1,000 feet above.
B2 2,000 feet horizontal .
More than 1,200 feet above the = 3
surface and at or above 10,000 3 3
feet MBL......... ... ... ... .. .... 35 statute mles..® 1,000 feet bel ow
3 3 1,000 feet above.
3 3 2,000 feet horizontal
3 3

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

8§ 91.9 Careless or reckless operation.
No person may operate an aircraft 1n a careless or reckless
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as the conplaint), the follow ng factual allegations were nade:

1. At all times material herein, you were and are
the hol der of Private Pilot Certificate Nunber
001005226.

2. On or about July 11, 1989, you, as pilot in
command, operated civil aircraft N7350B, a
Beechcraft 35, on a passenger carrying flight
from Macon, Georgia to Paducah, Kentucky.

The above described flight was conducted pursuant
to Visual Flight Rules (VFR

4. During the course of the above described flight
in the vicinity of Centerville, Tennessee, you

operated N7350B in clouds and ot her weat her
conditions less than that required for VFR

w

flight.
5. At the tinme of the above described flight you did

not hold an instrunent rating.
In his answer, respondent, acting pro se, admtted all of
t he above factual allegations, except for recounting that the
flight's destination was St. Louis, Mssouri and not Paducabh,

Kent ucky.? The Adnministrator subsequently filed a notion for

(..continued)
manner so as to endanger the life or property of another."
FAR § 61.3(e)(1) provides:

"8 61.3 Requirenent for certificates, rating, and
aut hori zati ons.
* *

* * *

(e) Instrunment rating. No person may act as pilot in
command of a civil aircraft under instrument flight rules or in
weat her conditions | ess than the m ninuns prescribed for VFR
flight unless--

(1) In the case of an airplane, he holds an instrunment
rating or an airline transport pilot certificate with an airplane
category rating on it."

°This point was | ater conceded by the Adnministrator (see
Adm nistrator's Mdtion for Partial Summary Judgnent at 1),
al t hough he did not formally amend his conplaint to reflect that
the flight in question termnated in St. Louis. The destination
of respondent's flight is not, however, relevant to the issues
raised in this case.
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partial summary judgnent, in which he maintained that such

adm ssi ons established the alleged violations of FAR sections
61.3(e) (1) and 91.105(a).® That notion was opposed by respondent
on the basis that "the factual adm ssions in [the a]nswer do not
constitute violations of the [regulations] set forth in the
[c]onmplaint.” Thereafter, in an order issued on Novenber 30,

(..continued)

Wth respect to the Adm nistrator's | egal determ nation
that, based on the facts alleged in the conplaint, he had
violated the cited FAR provisions, respondent averred that he
"becane inadvertently involved with margi nal weather conditions"
as a result of a weather briefing that proved to be inaccurate.
He al so suggested that a mal functioning VOR recei ver and a
vector provided by ATC contributed to his encountering adverse
met eor ol ogi cal conditions.

]'n his notion, the Administrator did not contend that the
all eged FAR 8 91.9 violation had been substantiated by virtue
of respondent's adm ssions. |Indeed, he suggested that an
evidentiary hearing remai ned necessary to determ ne whet her such
a violation occurred and whet her the sanction he inposed upon
respondent shoul d be sustained. See Admi nistrator's Mtion For
Partial Summary Judgnent at 2-3.
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1990, Adm nistrative Law Judge Jinmmy N. Cof fman granted the
Adm nistrator's notion, |eaving the issues of the validity of the
section 91.9 charge and the propriety of the sanction assessed by

the Administrator to be disposed of at an evidentiary hearing.?

“A copy of Judge Cof fman's decisional order is attached.
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The case was subsequently reassigned to Adm nistrative Law
Judge Wlliam R Millins, who presided over an evidentiary
hearing on those remaining matters on June 19, 1991. At the
conclusion of that hearing, Judge Mullins issued an oral initial
decision affirmng the Adm nistrator's determ nation that
respondent had viol ated section 91.9 and sustaining the 30-day
suspensi on i nposed for the three alleged FAR viol ations.”?

Respondent has appeal ed from each of the | aw judges
rulings. In his brief, he maintains that he did not have an
opportunity to present his defenses to the section 61.3(e)(1) and
91.105(a) charges because no hearing was held in connection with
t he consideration of the Adm nistrator's sunmary judgnment notion
Thus, respondent asserts that he was deni ed due process in Judge
Cof fman' s disposition of those charges. Wth respect to the
initial decision, respondent contends that the evidence does not
support a finding of a section 91.9 violation. He also avers
t hat Judge Mullins showed bias agai nst himby making remarks
whi ch di sparaged the type of aircraft he was flying.®

The Board does not, however, believe that reversible error
has been denonstrated with respect to either of the |aw judges
rulings. Consequently, we will deny respondent's appeal.

Turning first to respondent’'s assertion that Judge Coffman

°An excerpt fromthe transcript containing Judge Millins
initial decision is attached.

®The Administrator has submitted a reply brief, in which he
urges the Board to affirm both Judge Coffrman's order and Judge
Mul lins' initial decision.
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shoul d have conducted a hearing prior to ruling on the
Adm nistrator's notion for partial summary judgnment, we nust
poi nt out that hearings on notions made in connection with the
adj udi cation of certificate enforcenent actions are neither
required nor, as a general matter, contenplated under the Board's
Rules of Practice.” In addition, we note that respondent did

not request such a hearing while the Admnistrator's notion was
pendi ng. Consequently, we are unpersuaded by respondent's
argunent on appeal as to the necessity for a hearing on that
not i on.

Despite the fact that no hearing was nandated, we note that,

apart fromhis factual adm ssions, respondent raised certain
matters in his answer® which were aimed at establishing an

affirmati ve emergency defense under FAR section 91.3(b).°

‘See 49 C.F.R § 821.14(d), which provides:
"§ 821.14 Mbtions.

* * * *

(d) Oral argunent; briefs. No oral argunent will be heard
on notions unless the Board or the | aw judge directs otherw se.
Witten nmenoranda or briefs may be filed with notions or answers
to notions, stating the points and authorities relied upon in
support of the positions taken."

8See n. 2, supra.

°FAR § 91.3(b), as was in effect at the tinme of the flight
i n question, read:

"8 91.3 Responsibility and authority of pilot in command.

(b) I'n an energency requiring i nediate action, the pilot in
command may deviate fromany rule of this subpart . . . to the
extent required to neet that energency."”

The Board has long held that, for an affirmative defense
founded upon 8 91.3(b) to be valid, the energency situation faced
by the airman asserting that defense nust be one which was not of
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Because such matters arguably rai sed a genui ne controversy as to
whet her respondent could be relieved of liability for violations
of sections 61.3(e)(1) and 91.105(a), it is questionable as to
whet her Judge Cof fman shoul d have granted the Adm nistrator's
summary judgnent notion. However, for the reasons stated bel ow
we believe that any error commtted by Judge Coffrman in this
regard was harnl ess.

At the June 19, 1991 evidentiary hearing, respondent sought
to establish an energency defense to the section 91.9 charge
based on the sanme matters he set forth in his answer. After
wei ghi ng the evidence, Judge Miullins found that FAR section
91.3(b) did not apply and, therefore, rejected that defense.?®
Respondent' s appeal brief fails to suggest that he woul d have
of fered any additional evidence in support of such a defense to
the section 61.3(e)(1) and 91.105(a) allegations. Thus, it does
not appear that respondent was deprived of an opportunity to
place in the record evidence tending to buttress his clained
enmergency defense with respect to any of the FAR violations
alleged. As this is the case, we do not believe that
(..continued)
hi s own maki ng and which could not have been avoi ded by the

exerci se of sound judgnent before and during the flight. See,
e.g., Admnistrator v. Wlson, 1 NTSB 1367, 1369 (1971).

°see Tr. 57.

“'n this regard, the Board notes that a § 91.9 violation
is ordinarily considered to be residual to violations of other
operational FAR provisions. See, e.g., Admnistrator v. Cory,
NTSB Order EA-2767 at 6 (1988); Admnistrator v. Dutton, NISB
Order EA-3204 at 6-7 (1990); Adm nistrator v. Thonpson, NTSB
Order EA-3247 at 5 n.7 (1991); Admnistrator v. Sinonton, NTSB
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respondent was prejudi ced by Judge Coffman's ruling granting
the Admnistrator's notion for summary judgnent on the section
61. 3(e)(1) and 91.105(a) charges absent a show ng that Judge
Mullins erred in rejecting his energency defense at the
evi denti ary heari ng.

In this regard, we note that respondent indicated at the
hearing that he received an extensive and favorabl e weat her
briefing on the day before his flight. He also testified that,
on the day of the flight, he asked the Macon Flight Service
Station (FSS) "if my aircraft was VFR " but did not inquire as to
whet her any flight precautions existed along his intended
route.® W concur with the FAA operations specialist who opined
at the hearing that respondent's day of flight inquiry was
i nadequate and that a diligent pilot would have requested a
conpl ete weather briefing before taking off, rather than relying
primarily on day-old neteorol ogical information.?*

The evidence further relates that, after taking off,
respondent first encountered adverse neteorol ogical conditions
bet ween Rone and Shel byville, when he found hinself between

a layer of scattered-to-broken clouds bel ow and overcast
(..continued)
Order EA-3734 at 6 n.9 (1992). Indeed, at the evidentiary
hearing in this case, Judge Mullins noted that "the 91.9
viol ation would be residual to these other two, so I'mgoing to
have to hear evidence about those even though [violations of]
those two FAR s . . . have [previously] been determned." Tr. 6.

12Tr. 20.
%See id. 37-38.
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above. In our opinion, such conditions should have suggested

¥'d. 13, 21-22. Generally, "broken" means 6/10 to
9/ 10 cloud cover and "overcast" means conpl ete cloud cover.
See Admi nistrator v. Schoenbachler, 1 NTSB 683, 685 n.6
(1969); Adm nistrator v. Gaub, 5 NTSB 1653, 1654 n.4 (1986);
Adm nistrator v. Wihiitham NISB Order EA-3282 at 6 n.7 (1991).
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to respondent that it was not prudent for himto proceed further
along his intended route and that he needed to divert his course
away fromthe worsening weather. |Instead, respondent continued
along that route and flew into the deteriorating conditions,
ultimately penetrating cl ouds between Shel byville and Centerville
before returning to VFR conditions.®™ Under these circunstances,
we agree with Judge Mullins that the weather energency in which
respondent found hinself was one of his own making, which could
have been avoi ded t hrough the exercise of sound judgnent before
and during the flight. Consequently, FAR section 91.3(b) does
not excul pate respondent fromliability for the regul atory

viol ations alleged by the Adnministrator.'®

®The Board notes that respondent sought the assistance of
ATC after he initially encountered the cloud | ayers between Rone
and Shelbyville. At first, he attenpted to reach the Shel byville
FSS, but was unsuccessful in doing so because he did not dial the
proper frequency. Tr. 13, 23, 36. He then contacted Menphis Ar
Route Traffic Control (ARTC) but did not informthat facility of
t he adverse neteorol ogical conditions he was in or that he was
not | FR qualified or equipped for several mnutes. |d. 24-25;
Ex. G1. In his first comrunication with Menphis ARTC, he nerely
sought information as to whether the conditions at Farm ngton,
whi ch was further along his route, were VFR Ex. C1

Wth respect to respondent's clains that a vector given by
ATC routed himinto a thunderstormand a defective VOR receiver
hanpered his ability to navigate, thus contributing to his
prof essed energency, the Board notes that he neither requested
nor received a vector until nore than six mnutes after his
initial communication with Menphis ARTC and that he did not
informthat facility that his VOR receiver was nmal functioni ng
for another 15 mnutes. Ex. C 1. Thus, it does not appear that
either of those factors played a role in his initial encounter
wi th non-VFR conditions. Accordingly, they cannot provide a
valid basis for a 8§ 91. 3(b) defense. See Adm nistrator v.
Wagner, NTSB Order EA-3047 at 5-7 (1990).
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Turning next to respondent's contention that Judge Millins
exhi bited bias against himat the hearing, we note that, in
maki ng that claim respondent cites a portion of the initial
deci sion in which Judge Mullins indicates that he is "aware" that
the type of aircraft which respondent was flying had a "record of
not hol ding together in thunderstorns."! W do not, however,
believe that the expression of such a view, standing al one,
denonstrates bias.' Mreover, upon a thorough review of the
record in this case, the Board is unable to detect a | ack of
objectivity on Judge Mullins' part in either his treatnent of the
parties or his evaluation of the evidence. 1In short, we are
unconvi nced that Judge Mullins in any way conprom sed the
fairness of the adjudicatory process.

Finally, we find that the 30-day certificate suspension
whi ch was assessed by the Adm nistrator and sustai ned by Judge
Mul Il ins for respondent's section 61.3(e)(1), 91.105(a) and 91.9
violations is well within the acceptabl e range of sanctions
i mposed for such infractions.®® We will therefore affirmthat

suspensi on here.

YTr. 56.

¥ln this regard, we note that bias refers to the nental
attitude of a |aw judge vis-a-vis the parties and not to any
views he or she mght entertain regarding the subject matter
involved in the case. Petition of Spivey, 3 NISB 2657, 2663
(1980); Petition of Parker, 4 NTSB 541, 545 (1982).

9See, e.g., Administrator v. WIson, supra; Adm nistrator
v. Mason, 2 NTSB 89 (1973); Admnistrator v. Thomas, 2 NISB 709
(1974); Administrator v. Shaff, 4 NTSB 696 (1983), affirnmed 720
F.2d 684 (9th Gr. 1983).
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ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Respondent's appeal is denied,
2. The Adm nistrator's order, Judge Coffman's grant of
his notion for partial sunmmary judgnment and Judge
Mul lins' initial decision are all affirnmed; and
3. The 30-day suspension of respondent's private pil ot
certificate shall begin 30 days fromthe date of

service of this order.?°

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART, and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



